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MIKE GLEASON, cha imfia g =
WILLIAM A. MUNDELL L, 59

J EFF HATCH-MILLER
KRIS TIN K. MAYES

GARY P IERCE

7 In the  ma tte r of: DOCKET no. S -20482A-06-0631
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EDWARD A. P URVIS  a nd MAUREEN H.
PURVIS , husband and wife
2131 W. Shannon
Chandle r, Arizona  85224

S ECURITIES  DMS ION'S
RES P ONS E TO P URVIS '  MOTION
TO COMPEL
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GREGG L. WOLFE a nd ALLIS ON A. WOLFE,
husband and wife
2092 W. Dublin Lane
Chandle r, Arizona  85224
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NAKAMI CHI GROUP  MINIS TRIES
INTERNATIONAL, (a /k/a  NCGMI), a  Ne va da
corpora tion sole
4400 N. Scottsdale  Road, Suite  9-23 I
Scottsda le , Arizona  85251

An'z0na Comotaiion Commxssicm

1 6
DOGKETED
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JAMES  W. KEATON, J r. a nd JENNIFER
KEATON, husba nd a nd wife
11398 E. White horn Drive , Apt. D
Scottsda le , Arizona  85255
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ACI HOLDINGS , INC., a  Ne va da
corpora tion
17650 n. 25'" Avenue
Phoenix, Arizona  85023

2 1 Respondents.
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The  Se curitie s  Divis ion (the  "Divis ion") of the  Arizona  Corpora tion Commiss ion (the

"ACC") he reby re sponds  to Respondent Purvis ' Motion to Compe l P roduction of Kea ting (s ic)/

ACI/CIS (she)Documents Pursuant to Subpoena and Unredacted Documents from Securities
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DOCKET no. S -20482A-06-0631

1 Divis ion ("P urvis ' Motion to Compe l" or "Motion to Compe l") file d by Re sponde nts  Edwa rd a nd

2 Maureen Purvis  ("Purvis  Respondents") a s  follows:

3 The Purvis Respondents cannot compel documents when the production was
voluntary.

4

5
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The  Re s ponde nts  us e d the  phra s e  "Motion to Compe l" in the ir la te s t filing, ye t the re  ha s  to

be  a n orde r tha t ha s  be e n bre a che d or a  le ga l obliga tion tha t ha s  be e n dis re ga rde d for the  Divis ion

to be  "com pe lle d" No s ubpoe na  is s ue d to  the  Divis ion a nd the  Divis ion ha s  com plie d with a ll

orde rs  in this  proce e ding. Additiona lly, to the  e xte nt tha t the  Divis ion vo lu n ta rily ga ve  the  P urvis

Re sponde nts  a cce s s  to the  Ke a ton Entitie s ' docume nts , the re  is  no a uthority to compe l vo lun ta ry

production from  the  Divis ion. The  P urvis  Re s ponde nts  do not c ite  a ny a uthority for com pe lling

docume nts  from the  Divis ion, le t a lone  in-re da cte d copie s  of docume nts .

1 2 The Purvis Respondents fail to provide arv legal basis to authorize the Division to
provide in-redacted records.

1 3
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1 6

1 7

1 8

In this case, the Purvis Respondents were volunta rily given access by the Division to redacted

copies of documents received from the Keaton Entities. The Purvis Respondents did not a ttempt to

review the records, nor did they bother to have them copied. Clearly the Purvis Respondents are  not

interested in actually securing the information as they have not availed themselves of what has been

provided. Instead, they demand in-redacted copies. In their motion, the  Purvis Respondents sta te

that "the  Securities Division has redacted witness names" and other information from the records.1 9

20

2 1

(See footnote 1 to Purvis Respondents Motion to Compel). Perhaps the Purvis Respondents should

review the documents first before  making cla ims about what information has been redacted. The

22

23

Divis ion ha s  ne ve r re pre se nte d tha t witne ss  na me s  we re  re da cte d. Not only ha ve  witne ss  na me s  not

be e n re da cte d, witne ss  na me s  we re  provide d to the  P urvis  Re sponde nts  by the  Divis ion a s  re quire d by

24 J udge  S tem.

25
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The  Divis ion volunta rily gave access to records and only redacted the confidential identifying

A.

B.
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DOCKET NO. S -20482A-06-0631

1

2

3

4

4172. The Purvis Respondents overstate  the redactions which they have not even bothered to review,

although they have had a month to do so. (See Exhibit B to P urvis ' Motion to Compe l).

The Purvis Respondents request that this  court compel the  Division to provide in-redacted

copies but provide no legal basis for their request.

5 The Purvis Respondents fail to demonstrate any "reasonable need"for the Keaton
Entities ' _financial records.
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Additiona lly, it appears  tha t Purvis  Respondents  a re  now requesting the  Divis ion be

required to provide  pa rticula r financia l records  of the  Kea ton Entitie s  one  month be fore  the

hearing. This  tribuna l must not consider this  request because  it is  a  la te  request for discovery

inte rposed to de lay the  hearing. To the  extent this  tribuna l will ente rta in the  la te  request, the  Purvis

Respondents fa il to sta te reasonable  need for the  records . The  rule s  of civil procedure  for
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discove ry do not apply in adminis tra tive  proceedings . See, e .g., Pa nic Ga s  a nd Ele m. Co., 746

F.2d 1383, 1387 (9 h Cir. 1984); S ilve rman v. Commodity Futures  Trading Comm 'n, 549 F.2d. 28,

33 (7th Cir. 1977); NLRB v. Va por Bla s t Mfg. Co., 287 F.2d 402, 407 (7th Cir. 1961). In civil

proceedings  the  discove ry s tanda rd is  re levance . Ariz. R. Civ. P ro. 26(b). In this  adminis tra tive

Although the  financia l information sought by the  Purvis  Respondents , may be  "re levant" to

the  financia l condition of the  Kea ton Entitie s , it is  not reasonably needed by the  Respondents  to

defend themselves  in these  proceedings. In fact, the  Purvis  Respondents ' applica tion for the

subpoenas tha t issued to the  Keaton Entities  was entitled, "Notice  of Request for Issuance  of

Subpoenas  Duces  Tecum" ("notice"), it was  tiled September 10, 2007. Importantly, the  "notice"

did not conta in any request tha t the  Adminis tra tive  Judge  make  a  finding of "reasonable  need" for

the  information, ins tead it s imply s ta ted tha t the  Divis ion re fused to provide  the  documents  the

Kea ton Entitie s  had provided to the  Divis ion to them. Aga in, s imply not having access  to

particular records does independently establish a  reasonable  need for them.
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DOCKET NO, S -20482A-06-0631
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It is  e specia lly important from a  policy s tandpoint tha t this  tribuna l not me rge  the  civil

discovery rules  into the  adminis tra tive  a rena  by permitting the  scope  of discovery to be  re levance ,

as  it would have  many de le te rious  results , including: (1) a llowing respondents  to access

confidentia l inves tiga tive  information fa r removed from the  witnesses  and exhibits  re levant to the

active  case  aga ins t them, (2) a llowing respondents  to protract the  proceedings  indefinite ly, (3)

a llowing respondents  to excessively consume scarce  but vita l resources better expended on other

matte rs  necessary for the  protection of the  public, and (4) a llowing respondents  to force  the  agency

into the  pos ition of a  civil litigant ra the r than into its  prope r role  a s  a  gove rnmenta l regula tory

a uthority.

Undoubtedly the Purvis Respondents will now argue that the financial records are  needed

because the Keaton Entities refuse to provide them, however, this does not independently establish

reasonable need for these records. The Purvis Respondents have been charged with securities

1 3 viola tions  unde r s trict lia bility s ta tutes . See  Trimble  v. American Sav. Life  Ins . Co., 152 Ariz. 548,
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553, 733 P.2d 1131 (1986), S ize  v. Gunnis on, 127 Ariz. 110, 113, 618 P .2d 604 (1980), Aa ron v.

To m kin , 196 Ariz. 224, 227, 314 P .2d 1039, 1042 (App. 2000), R086 v. Dobra s , 128 Ariz. 209,

211, 624 P .2d 887 (App.l98l). The  Divis ion does  not intend to use  the  financia l records  of the

Keaton Entities that are sought by the Purvis Respondents. They therefore have not been disclosed.

The Purvis Respondents fail to state a reasonable need for the financial records and in the absence of a

1 9 finding of "reasonable  need," this  tribunal may not authorize  or order the  disclosure .

20 Conclusion
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The Purvis  Respondents  have  been afforded multiple  continuances of the  adminis tra tive

hearing and ample  opportunity to conduct discovery and prepare  for the  hearing. There fore  the ir

be la ted requests  for additiona l discovery should be  denied. Further, the  Purvis  Respondents  fa il to

show tha t they have  any "reasonable  need" for the  records  they a re  now requesting. Even if the

court found reasonable  need for some of the  records and ordered they be  provided, there  is  no legal
26
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DOCKET NG. S -20482A-06-0631

1

2

3

authority to order the  Divis ion to disclose  an in-redacted ve rs ion of records  tha t were  redacted to

comply with the  law. There fore , the  Divis ion reques ts  this  Court deny the  Purvis  Respondents

Motion to Compe l.
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RES P ECTFULLY S UBMITTED this day of October, 2007.

By
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-\___ *

S hosha na  O. Eps te in
Attorne y for the  S e curitie s  Divis ion of the
Arizona  Corpora tion Com m is s ion
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1 ORIGINAL AND THIRTEEN (13) COP IES  of the  fore going
file d this Ty( day of Octobe r, 2007, with:

2

3

4

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington
P hoe nix, AZ 85007

5 COPY of the  foregoing hand-de live red this
(Mk day of October, 2007, to:

6

7

8

ALJ  Ma rc S te m
Arizona  Corpora tion Commiss ion/He a ring Divis ion
1200 West Washington
P hoe nix, AZ 85007

9 COPY of the  foregoing ma iled
this  irk da y of Octobe r, 2007, to:
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John O'Nea l, Esq.
Zachary Cain, Esq.
Qua rle s  & Bra dy LLP
Renaissance One,
2 North Centra l Avenue
P hoe nix, AZ 85004-2391
Attorneys for Respondents  Ed and Maureen Purvis
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